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The law of "lost profits" is vast,
and as with most areas of law
there are few cases from Nebraska.

Where appropriate this presentation
also will rely on cases from the Eighth Circuit.

This presentation is an overview of lost profits.
Because the rules of the UCC are nuanced,

this presentation does not address

issues related to the UCC.
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Even though the law uses the term
"economic losses"

the law and economics differ

on the issue of lost profits.

The law relies upon objective proof of loss.

In contrast, subjective costs
are a center piece of economics.

Normal profit is the corner stone
of economic analysis of the firm
and is intensely subjective

as it is directly related to opportunity costs.
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Opportunity costs are made up of both
subjective and objective components.

The law will not always allow recovery
of all objective economic losses.

Some objective damages

only are recoverable for some claims.

For example,

when a collateral transaction is foreseeable.

Other objective damages never are recoverable.
For example,
impairment of capital in addition to lost profits.
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Economic losses are viewed as part of contract law,
and
lost profits are viewed as part of economic losses.

Therefore,

lost profits, generally, are not recoverable for
negligent damage to a business;

but are recoverable for

physical damage to property.
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Some, but not all,
non-economic losses may be recovered,
even though some of these are

subjective, but objectively estimated.

For example, a plaintiff may recover the
reasonable monetary value of

pain and suffering
or of

loss of consortium.
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The law requires objective proof.

The law will not allow recovery of losses
that are, objectively,

too speculative or too remote

(e.g., collateral transactions).

Hadley v. Baxendale,

156 Eng. Rep. 145 (1854).

Common carrier's delay caused lost profits.
Landmark case on requirement that

commercial damages must be foreseeable.
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Hadley v. Baxendale
uses three tests for foreseeable

arising naturally

i.e., no need for foreseeability;
objective standard

i.e., appears to be within their contemplation;
subjective standard

i.e., special circumstances both

known and communicated.

Most courts, and Nebraska, use objective standard.
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Proof of the

fact (i.e., causation) of lost profits
must be made to the level of a
reasonable certainty.

Causation of damages
is a question of law for the court.

Amount of damages

is a question of fact for the jury
and must be proved to the level of
preponderance of the evidence.
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Expert (e.g., opinion) testimony
is permitted on both
causation and amount of damages.

Expert's opinion must have a foundation.
Must be based upon facts in evidence.
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Courts split on basis needed to support the
expert's opinion of reasonable certainty.

best available proof (Nebraska)
failure to use best available proof
supports a summary judgement

rational basis (8th Circuit)
more generous,
still feasible to fail
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What is comparable?
time
prior to cause
contemporaneous with cause
subsequent to cause

location
same
others
chain
person or entity
same
others
chain
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What adjustments are needed?

To be comparable

adjustments must be made

or

justification to not make adjustments.

No presumption of comparability
based solely on expert's opinion.
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Foreseeability of lost profits is required.

With privity of contract
foreseeability is presumed.

Objectively foreseeable
means that under the circumstances it may be

reasonably assumed that loss of profits
were Within the contemplation of the

parties as a probable result of the breach
at the time of making the contract:
need not prove actually knew.
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Type of recovery depends on type of claim.
Economic losses associated with
contract law.

Lost profits are a form of economic losses.
Therefore, an ordinary tort on business

(e.g., negligence) typically does
not allow for recovery of lost profits.
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The courts are split
on one form of negligence against a business
and whether lost profits may be recovered.

Negligence by a professional
fits within an exception for some courts.

Nebraska only faced this issue when the
plaintiff had contractual privity.

Generically, Nebraska does not impose

professional malpractice liability in the
absence of known and justifiable reliance.
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In contrast,
a tort on property (personal or real)

that results in physical damage does allow
recovery of lost profits.

Some business torts
do allow for recovery of lost profits.
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Business torts, such as
interference with business
interference with subcontractor
wrongful eviction
unfair competition

allow for the recovery of lost profits.
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Nebraska law

appears to have changed

with respect to recovery of lost profits due to
breach of a farm lease.

In fact,
the measure of damages was at issue.

Impermissible
was profit on mature crop.

Permissible
was difference in yields
between leased land and substitute land.
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Always, physical damage to business property
(for example damage to crops)
supports recovery lost profits.

There are no Nebraska cases on
conversion of business property,
but all reported cases

allow recovery of lost profits
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How may the plaintiff measure lost profits?
May the plaintiff use the defendant's gains?

This is a two fold question:
one of measurement
and the
other of recoupment

Most courts do not allow the use of the
defendant's profits to measure the plaintiff's
lost profits. Nebraska, however, allows this
use if comparable.
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With respect to recoupment,
for the business torts of

unfair competition

and

breach of a covenant not to compete,
courts allow the plaintiff to choose
between the

plaintiff's lost profits

and the

defendant's inappropriate profits.

The plaintiff is not allowed double recovery.
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For actions to recover for fraud

the courts have split on the

appropriate measure of damages:
benefit-of-the-bargain losses (Neb)
and

out-of-pocket losses (8th Circuit).
Both require proximate cause for lost profits

The results are very similar for
proximately caused damages, whether
consequential damages
under the out-of-pocket rule
or

benefit-of-the-bargain losses.

ALSB 2000 "Lost Profits in Nebraska" Michael J. O'Hara Univ. of Neb. at Omaha 23

NEBRASKA CASES

Alliance Tractor & Implement Co. v. Lukens Tool & Die Co., 204 Neb. 248, 281 N.W.2d 778 (1979).

Bruning Seeding Co. v. McArdle Grading Co., 232 Neb. 181, 439 N.W.2d 789 (1989).

Buell, Winter, Mousel & Associates v. Olmstead & Perry Consulting Engineers, Inc., 227 Neb. 770, 420 N.W.2d 280 (1988).
Diesel Services, Inc. v. Accessory Sales, Inc., 210 Neb. 797, 317 N.W.2d 719 (1982).

El Fredo Pizza, Inc. v. Roto-Flex Oven Co., 199 Neb. 697, 261 N.W.2d 358 (1978).

Evergreen Farms v. First National Bank & Trust Co., 250 Neb. 860, 553 N.W.2d 728 (1996).

Gallagher v. Vogel, 157 Neb. 670, 61 N.W.2d 245 (1953).

Harmon Cable Communications v. Scope Cable Television, Inc., 237 Neb. 871, 468 N.W.2d 350 (1991).

11T Lounge, Inc. v. Gaines, 227 Neb. 585, 419 N.W.2d 143 (1988).

Jarman v. Sexton, 130 Neb. 453, 264 N.W. 305 (1936).

K &R, Inc. v. Crete Storage Corp., 194 Neb. 138, 231 N.W.2d 110 (1975).

Katskee v. Nevada Bob's Golf of Nebraska, Inc., 238 Neb. 654, 472 N.W.2d 372 (1991).

Kaufman v. Tripple, 180 Neb. 593, 144 N.W.2d 201 (1966).

Kenney v. Braun, 113 Neb. 12, 201 N.W. 641 (1924).

Laird v. Scribner Coop., Inc., 237 Neb. 532, 466 N.W.2d 798 (1991).

Little v. Gillette, 218 Neb. 271, 354 N.W.2d 147 (1984).

Lone Cedar Ranches, Inc. v. Jandebeur, 246 Neb. 769, 523 N.W.2d 364 (1994).

National Crane Corp. v. Ohio Steel Tube Co., 213 Neb. 782, 332 N.w.2d 39 (1983).

Quad-States, Inc. v. Vande Mheen, 220 Neb. 161, 368 N.W.2d 795 (1985).

Shurtleff v. Occidental Building & Loan Association, 105 Neb. 557, 181 N.W. 374 (1921).

Snyder v. Platte Valley Public Power & Irrigation District, 144 Neb. 308, 13 N.W.2d 160 (1944).

World Radio Laboratories, Inc. v. Coopers & Lybrand, 251 Neb. 261, 557 N.W.2d 1 (1996).

BOOKS

Dunn, Robert L. Recovery of Damages for Lost Profits. Fifth Edition. Two Volumes, with March 2000 updates. Westport,
CT: Lawpress Corp., 1998. Phone: 800-622-1181.

Gaughan, Patrick A. Measuring Commercial Damages. New York: John Wiley & Sons, Inc., 2000.

Gossett, The Honorable F.A, 111, Judge Gossett's Nebraska Evidence Handbook, Revised Edition. Lincoln, NE: Nebraska
Continuing Legal Education, Inc., 2000.

Nebraska Supreme Court Committee on Practice and Procedure, Nebraska Jury Instructions, Second Edition. Eagan, MN:
West Publishing Group, 1999.

ALSB 2000 "Lost Profits in Nebraska" Michael J. O'Hara Univ. of Neb. at Omaha 2




